I. INTRODUCTION
Intercreditor agreements set out the relative rights and remedies of creditors extending financing to a common borrower. Some agreements coordinate the collection efforts of a syndicate of lenders with equal priority. These "syndication agreements" will appoint an agent with exclu-UNIVERSITY OF ILLINOIS LAW REVIEW [Vol. 2015 sive power to enforce the creditors' rights against the borrower and allow a majority of creditors to direct the agent's debt collection decisions. The legal issues emerging from syndication agreements have been addressed before.
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Here I focus on issues emerging from intercreditor agreements that establish payment priorities, particularly among secured creditors. These agreements commonly go far beyond simply subordinating the repayment rights of certain creditors. These creditors often give up collection rights. For example, the agreement may impose a standstill period during which only senior creditors may exercise remedies against a defaulting borrower. It may also allow senior creditors to release the subordinated creditors' lien during a foreclosure sale. More controversially, an intercreditor agreement may waive or reassign rights that subordinated creditors would ordinarily possess in the event of the borrower's bankruptcy filing. These creditors may waive their rights to object to DIP financing provided by senior creditors, object to the sale or use of collateral, seek adequate protection, or file a plan of reorganization. An intercreditor agreement may even authorize senior creditors to vote the claims of subordinated creditors.
These agreements are reordering the Code's bargaining environment, and courts have been unsure whether to go along. The caselaw reveals conflicting views on intercreditor agreements, with some courts willing to enforce agreements that waive or assign bankruptcy rights, others less sure, and still others deeply skeptical of the agreements' enforceability. 2 Courts have good reason to be cautious about enforcing waivers and assignments of bankruptcy rights. Agreements with these provisions present a tradeoff. The upside is that they mitigate intercreditor conflict, thereby reducing costs of restructuring and reorganization (and reducing the debtor's cost of capital ex ante). The downside is that these agreements give senior creditors influence over the reorganization process that exceeds their economic stake in the outcomes of the process. They can vote the claims of both senior and subordinated claims, for example, even though they have an economic stake only in the senior claims. When senior creditors have influence that exceeds their economic stake, courts should worry that seniors may use that influence in ways that are harmful to creditors who were not party to the intercreditor agreement. Seniors, for example, may strategically block an efficient plan of reorganization in an attempt to extract a higher recovery.
Because waivers and assignments of bankruptcy rights present a tradeoff, the challenge for courts is to enforce them when benefits out-weigh costs. This is a difficult task because it requires information that bankruptcy judges may not possess or have time to study. If a judge enforces an agreement barring objections by subordinated lenders, or allowing senior lenders to vote the claims of subordinated lenders, what harm will be suffered by creditors who are not party to the intercreditor agreement? Rules of thumb may be helpful here and, indeed, may explain the divergent outcomes in the caselaw. 3 In the paragraphs that follow, I summarize this caselaw, discuss the trade-off facing the courts, and assess potential rules of the thumb.
II. JUDICIAL APPROACHES
Looking across the cases, we see different approaches when judges face intercreditor agreements that waive or assign bankruptcy rights. One is to ignore provisions that reorder the bargaining environment, leaving aggrieved senior creditors to seek breach-of-contract damages in state court actions. This approach seems to derive from an intuition that Congress carefully designed a bankruptcy process with many checks and balances, such as the right of any party in interest to object to DIP financing motions, the best interests test, class-based voting rules, voting rules that combine majority and super-majority thresholds, and the absolute priority rule. An intercreditor agreement that bargains around these checks and balances may be sensible to the parties signing the agreement, but harmful to nonsignatories because it eliminates resistance (by subordinated creditors) and prevents coalition-building (between subordinated creditors and nonsignatories).
This approach can seen in an early case addressing intercreditor agreements under the 1978 Code, In re Hart Ski Manufacturing Co.
4
There the intercreditor agreement governed the rights of creditors with liens on the same collateral. 5 The court refused to enforce the agreement to the extent that it waived the subordinated creditors' right to seek adequate protection or file a lift-stay motion. 6 Enforcing such a waiver would be "totally inequitable":
The intent of § 510(a) (subordination) is to allow the consensual and contractual priority of payment to be maintained between creditors among themselves in a bankruptcy proceeding. There is no indication that Congress intended to allow creditors to alter, by a subordination agreement, the bankruptcy laws unrelated to distribution of assets.
The Bankruptcy Code guarantees each secured creditor certain rights, regardless of subordination. These rights include the right to assert and prove its claim, the right to seek Court ordered protec- tion for its security, the right to have a stay lifted under proper circumstances, the right to participate in the voting for confirmation or rejection of any plan of reorganization, the right to object to confirmation, and the right to file a plan where applicable. The above rights and others not related to contract priority of distribution pursuant to Section 510(a) cannot be affected by the actions of the parties prior to the commencement of a bankruptcy case when such rights did not even exist. The court refused to enforce the vote-reassignment, emphasizing that the reassignment would destabilize the bargaining environment of the Code:
[S]ince bankruptcy is designed to produce a system of reorganization and distribution different from what would obtain under nonbankruptcy law, it would defeat the purpose of the Code to allow parties to provide by contract that the provisions of the Code should not apply . . . . Subordination affects only the priority of payment, not the right to payment. If the assets in a given estate are sufficient, a subordinated claim certainly has the potential for receiving a distribution, and Congress may well have determined to protect that potential by allowing the subordinated claim to be voted. This result assures that the holder of a subordinated claim has a potential role in the negotiation and confirmation of a plan, a role that would be eliminated by enforcing contractual transfer of Chapter 11 voting rights.
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This approach or "rule of thumb"-to be deeply skeptical of efforts to contract around the Code's bargaining environment-continues to influence bankruptcy courts.
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A very different rule of thumb is to enforce intercreditor agreements in the same way that a court enforces any subordination agreement: absent a prohibition in nonbankruptcy law or the Code, subordination agreements are fully enforceable in bankruptcy thanks to section 510(a). A good illustration comes from In re Aerosol Packaging, LLC.
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The court allowed senior creditors to vote the claims of subordinated creditors: 
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Section 1126(a) grants a right to vote to a holder of a claim, but does not expressly or implicitly prevent that right from being delegated or bargained away by such holder. Section 510(a) renders a subordination agreement enforceable to the extent enforceable under applicable nonbankruptcy law. The Subordination Agreement appears to be enforceable under Georgia law, which is the applicable nonbankruptcy law. Federal Rules of Bankruptcy Procedure 3018 and 9010 explicitly permit agents and other representatives to take actions, including voting, on behalf of parties.
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Several other cases have applied similar logic.
14 Another line of cases takes the middle road. These cases do not involve voting rights. They deal with intercreditor agreements that force subordinated creditors to remain silent during the Chapter 11 case. Courts have enforced these agreements to bar the creditors from seeking appointment of an examiner, 15 objecting to use of cash collateral, 16 and objecting to a reorganization plan. 17 Initially, these cases look a lot like the previous decisions allowing senior creditors to vote the claims of subordinated creditors. The courts begin with familiar analysis: these intercreditor agreements are unambiguous, enforceable under nonbankruptcy law, enforceable in bankruptcy thanks to section 510(a), and not at odds with any provision of the Code. 18 Why should a court "disturb the bargained-for rights" of senior lenders pursuant to a "plainly worded contract[] establishing priorities and limiting obstructionist, destabilizing and wasteful behavior" by subordinated creditors? 19 But the courts do not stop there. They have gone on to consider the merits of the motions or objections raised by subordinated creditors. In In re Erickson Retirement Communities, LLC, the court found that subordinated creditors had bargained away the right to seek appointment of an examiner, but nonetheless went on to consider the merits of the motion. 20 We see the same move in In re Ion Media Networks, Inc. There the court held that the intercreditor agreement barred subordinated credi- tors from objecting to the reorganization plan. 21 It then held that, even if these creditors had standing to object, their objections lacked merit. 22 Thus, while these cases purport to enforce the intercreditor agreement, they give subordinated creditors precisely what they bargained away-the opportunity to object. To be sure, senior creditors retain the right to sue subordinated creditors for breach-of-contract damages.
23 But measuring those damages is difficult. In Ion Media Networks, the court suggested that senior creditors could at least recover the increase in administrative costs attributable to the objections filed by subordinate creditors. 24 But, demonstrating a causal connection between administrative costs and these objections will be hard, especially in a case like Ion Media Networks. When it considered the merits of the objections in that case, the court explained that it had an "independent obligation to review the Plan to make sure that it satisfies the standards for plan confirmation set forth in section 1129."
25 How, then, should we characterize the administrative costs associated with flyspecking the plan? Are they attributable to the subordinated creditors' violation of the intercreditor agreement, or do they arise from the court's independent duty to review the plan?
But the more important question is whether courts should ever enforce intercreditor agreements that waive or assign bankruptcy rights. We see different approaches (rules of thumb) in the caselaw, but the principles guiding these approaches are unclear. What harm arises when the parties write contracts that vary the Code's bargaining environment? Is the harm greater in some contexts than others?
III. A TRADEOFF It may be helpful to focus on a tradeoff presented by intercreditor agreements. These agreements reduce decisionmaking costs in the event of default, but also give senior lenders power to exploit subordinated creditors and potentially other investors in the firm. 26 They reduce decisionmaking costs by preventing subordinated creditors from objecting to 21 proposals or otherwise increasing administrative costs, and by giving senior lenders power to act on their behalf. These effects on decisionmaking (or administrative) costs are important to the courts. In In re Ion Media Networks, for example, the court highlighted the "public policy" served by enforcing waivers of bankruptcy rights in these agreements: "Affirming the legal efficacy of unambiguous intercreditor agreements leads to more predictable and efficient commercial outcomes and minimizes the potential for wasteful and vexatious litigation." 27 The caselaw is littered with examples of such "vexatious litigation."
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But intercreditor agreements expose other creditors to exploitation because senior creditors can use their control over the subordinated claims to block efficient plans of reorganization, silence potentially important resistance to the sale or use of collateral, and prevent coalition building between subordinated and other creditors. Because senior creditors control the bankruptcy rights of subordinated claims, but do not own those claims, they are undeterred from using those rights to destroy value for those claims and other investors. This is not worrisome if the only parties suffering harm are the subordinated creditors who bargained away their rights to object, presumably for compensation. But it is worrisome if the harm extends to other investors-creditors and equityholders-who were not party to the intercreditor agreement. With respect to them, the intercreditor agreement imposes a negative externality.
By silencing subordinated creditors, an intercreditor agreement can eliminate the most important resistance to collateral sales or financing motions, particularly first-day motions. Subordinated creditors may have superior information to general unsecured creditors because they hold security interests in the debtor's collateral and have therefore more closely monitored the debtor's condition prior to bankruptcy. If junior creditors become "silent second liens," they cannot object to case developments that benefit senior lenders at the expense of all other creditors. To be sure, the affected creditors (and shareholders) can take steps to protect themselves by forming committees and objecting to motions filed by senior lenders. But it takes time for an unsecured creditors' committee to form. 29 culture has developed in large chapter 11 cases in which many consider it acceptable, and indeed expected, to use the litigation process as a means to assert or follow through on threats, and to seek various kinds of relief, to secure 'leverage' in efforts to increase recoveries.").
29. to gather sufficient information to understand the consequences of motions filed by senior lenders. An intercreditor agreement may pose the greatest risk of harm to other creditors (those not bound by the agreement) when senior lenders file first-day motions and the only creditors in a position to object are already silenced by the agreement. The intercreditor agreement may also allow senior creditors to exercise "hold up" power. Any creditor can threaten to hold up the bankruptcy process-by filing objections, demanding valuations, seeking appointment of trustees or examiners-in order to extract better treatment (or a bribe). 30 But the threat is not credible in many cases, because the threatened action may harm the creditor as much (or more) than it harms others. Think of the unsecured creditor who wants a higher recovery and threatens to file numerous objections that will slow the case and burn firm value. Filing objections is costly, and any burn in firm value will often cause greatest harm to junior investors, including unsecured creditors and shareholders (because they are paid last in a system committed to the absolute priority rule). The unsecured creditor's threat will be credible, then, only when the threatened action will disproportionately harm other creditors who are expected to receive recoveries through the reorganization process. When the threat is credible, these creditors might be willing to pay the unsecured creditor to settle the objections.
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Senior creditors can make credible threats when they control the bankruptcy rights of subordinated creditors. They can vote the subordinated creditors' claims, or prevent them from filing objections, even if doing so reduces recoveries for these and all other investors. Suppose, for example, that seniors control the votes of junior creditors, whose claims are classified in a reorganization plan together with those of other creditors who are not bound by the agreement. If the junior creditors' claims represent a sufficiently large share of the claims in the class, senior creditors will effectively control the class without actually owning any of the claims in the class.
In other words, actions that would be irrational for a subordinated creditor will be rational for a senior creditor that controls but has no economic stake in the subordinated creditor's claims. In re SW Boston 31. The threat can be credible, for example, when junior investors are "out of the money" in the sense that they expect no payoff if the firm is liquidated or reorganized. In such a case, junior investors may try to delay ultimate resolution of the case in the hope that the firm's value (or the judge's appraisal) will increase. Delay imposes little or no costs on these junior investors (because they are already out of the money), but they can benefit from it. This and other credible threats to delay the reorganization process have been discussed by many scholars. 
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Hotel Venture, LLC, 32 may offer an illustration. The debtor's proposed plan had been accepted by all classes except the bank, which held a secured claim and filed many objections to cramdown. 33 The bank was party to an intercreditor agreement that gave it power to vote the claims of subordinated secured creditors. 34 Although these creditors had submitted their own vote in favor of the plan, the bank sought to override their vote and vote their claims against the plan.
35 The only effect of doing this was to raise the cost of cramming down a plan that had been accepted by all other classes, including several impaired classes, and that offered full repayment of the bank's claim. 36 Although the bank disputed the interest rate, the subordination agreement allowed it to recover any deficiency from the subordinated creditors, who were also being paid in full. 37 Here, then, it appears that the senior creditors attempted to use the intercreditor agreement to hold-up the reorganization process.
The risk of exploitation by senior creditors is very similar to the risks associated with "empty voting," 38 which occurs when investors acquire influence in a bankruptcy case-voting rights, standing to file objections-without owning claims or interests. They can do this through the use of financial derivatives. An investor, for example, can simultaneously purchase and short-sell a debtor's shares or notes. Although it formally owns shares (or notes), and therefore has voice in the bankruptcy process, the creditor has no meaningful economic interest in those shares. It has fully hedged its exposure to ups and downs in share price: if the price rises, the creditor owns a more valuable stock, but also has a more costly liability (the short). The two offset. 39 Empty voting occurs when an investor votes or otherwise influences the bankruptcy case, but does not fully bear the costs or benefits of its influence. The investor can adversely affect the bankruptcy process by fostering inefficient plans or blocking efficient ones. 40 An inefficient plan, for example, could be confirmed along the following lines: suppose senior lenders propose a plan that is opposed by all other classes. Ordinarily, the plan would be unconfirmable-and would 40. To be sure, empty voting may be substantially more worrisome than vote-assignment provisions because empty voting is much less detectible. Intercreditor agreements can be read by the parties. It may be impossible to know whether a creditor has fully hedged its exposure to a particular claim. Due to this lack of transparency, empty voting can make it much harder for parties to negotiate in bankruptcy. UNIVERSITY OF ILLINOIS LAW REVIEW [Vol. 2015 not even be eligible for cramdown-because it violates section 1129(a)(10), which requires that at least one impaired class vote in favor of the plan. 41 An intercreditor agreement could be used to bypass this requirement. By voting the claims of junior creditors, seniors can force their (impaired) class to vote in favor of the plan.
The downside of intercreditor agreements (and empty voting) is clear: they potentially allow a senior lender to harm other creditors and the estate in an effort to increase its own payoffs. Intercreditor agreements, in other words, foster a dictatorship by senior lenders. But a democracy may be no better. The upside of intercreditor agreements is that they prevent subordinated creditors from taking actions that increase reorganization costs.
Hence the tradeoff. The court's job is to strike the right balance between minimizing decision costs and avoiding senior creditor exploitation.
IV. BALANCING THE TRADEOFF
Because intercreditor agreements present a tradeoff, neither extreme-always enforce or never enforce-is optimal. An ideal court would enforce waivers or assignments of bankruptcy rights when benefits outweigh costs. But an ideal court has complete information and the time and expertise to process it instantaneously. An ideal court also has discretion to make the appropriate tradeoff. Our world is different.
It is different because the Bankruptcy Code may not give judges discretion to balance the tradeoff. Section 510(a) directs judges to enforce subordination agreements in bankruptcy. 42 This could be read as a mandate to enforce intercreditor agreements in toto. Alternatively it could be read as a mandate to enforce the subordination provisions of such agreements, but nothing else. The latter reading is plausible if we view section 510(a) as Congress' effort to single out a particular intercreditor agreement for enforcement. By enforcing subordination agreements, the argument goes, Congress was implicitly denying enforcement to other types of intercreditor agreements. Both readings of section 510(a) leave little (or no) judicial discretion to balance (1) reductions in decision making costs, against (2) risks of exploitation by senior creditors. 43 Even if judges lack authority to do this balancing, they can force the parties to do it instead. Consider, for example, a first-day motion for postpetition financing. Suppose senior secured creditors offer to supply 
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RULES OF THUMB 731 the financing, but with onerous terms such as a covenant requiring a quick sale of core assets. Junior secured creditors oppose the financing but are silenced by the intercreditor agreement. No other creditor has objected to the motion. The judge's primary worry in a case like this is that she has not received sufficient information to evaluate the motion for postpetition financing. She is receiving one-sided information from the debtor (allied with the secured creditor). The proposed financing may be value-maximizing, or it may harm other creditors who are not yet sufficiently organized or informed to participate in the case.
There is a simple solution to the judge's problem: delay. The motion for postpetition financing is asking the judge to make an irreversible decision. The judge, however, can wait to make that decision at a point in time when she has sufficient information to weigh the costs and benefits. The greater the uncertainty about the potential harm to the estate from a quick decision, the greater the value of waiting. 44 Moreover, by waiting, the judge gives time for an unsecured creditors' committee to form and for other stakeholders to file objections. In this way, the bankruptcy process benefits from the intercreditor agreement (avoiding infighting among signatories to the agreement) without exposing the estate to harm.
The judge's ability to delay and gather information is a powerful way to minimize the downsides of many intercreditor agreements. If the primary effect of an agreement is to limit opposition to senior creditor proposals, the judge need only give time for opposition to form among creditors who have not signed the agreement. Even if judges lack discretion to selectively enforce intercreditor agreements, they can demand greater delay when they are most concerned about the consequences of these agreements.
Delay may be unnecessary when enforcement of the intercreditor agreement will affect only the allocation of payoffs among creditors that signed the agreement. For example, a provision barring juniors from challenging seniors' liens will affect the relative payoffs of these creditors, but is unlikely to harm creditors who did not sign the agreement.
A judge might also be willing to enforce an agreement without delay when the agreement's signatories have security interests in all or substantially all of the debtor's assets and their claims are deeply undersecured. In a situation like this, where secured debt exceeds firm value, the only likely beneficiaries of the Chapter 11 process are the parties who signed the intercreditor agreement. There is likely little harm from enforcing the intercreditor agreement: it will bind the parties to their agreement, but have no impact on other investors, who are highly unlikely to receive a recovery. Similar logic would imply that intercreditor agreements should be enforced whenever the bankruptcy case is primarily a battle between senior and subordinated creditors. In re 203 N. LaSalle Partnership may have been a case like this. 45 The debtor's creditors included a bank with a nonrecourse mortgage ($93 million), insiders with a nonrecourse mortgage ($11.3 million), priority tax claims ($2.3 million), and a small amount of unsecured debt (amounting to $90,000). 46 If a judge were satisfied that, regardless of the outcome of the Chapter 11 case, priority tax and unsecured claims would be paid in full, this is just a fight between senior and subordinated creditors.
There are a variety of difficulties with this rule of thumb. One is that, if the Chapter 11 case actually boils down to a fight among secured creditors, all of whom are parties to an intercreditor agreement, it is not clear why there is a bankruptcy filing in the first place. The filing might be an attempt by some signatories to gain an extracontractual advantage over others. If so, the case should be dismissed. The filing might also be an effort by the secured creditors to divert value from nonsignatories. This is precisely the negative externality that we worry about when the creditors seek enforcement of an intercreditor agreement. And, of course, there is a school of thought that Chapter 11 cases are never purely redistributional because postfiling increases in going concern value might belong to unsecured creditors. 47 These considerations suggest that, even when secured debt appears to exhaust firm value, enforcement of the intercreditor agreement could harm investors who have not signed the agreement. A judge might want to delay making a decision until she is confident about the effects on those investors.
Vote assignment provisions present special problems. These may pose the greatest risk of harm to investors who are not party to the intercreditor agreement. As discussed above, a senior creditor can block a plan, or overcome dissent, by voting the claims of junior creditors. In this way, seniors can use vote-assignment provisions to harm the estate and investors generally. Judicial delay is less helpful in this setting: when a senior files a motion that juniors cannot oppose (due to the intercreditor agreement), judicial delay gives other potentially affected creditors time to mount an objection. The judge can then decide whether to grant the motion. But when a senior proposes voting the claims of juniors, judicial delay offers little help. With or without delay, the senior creditor will vote the claims of juniors and that vote will determine the fate of the re- organization plan (unless delay gives other creditors time to form a coalition that can successfully resist the senior creditor). Vote-assignment provisions, then, present the most difficult challenge for bankruptcy judges. Some discretion is available here: a judge can designate votes that were not cast in "good faith."
48 Absent clear evidence of abuse, however, it may be difficult for a judge to assess whether the senior is voting junior claims in order to maximize or hedge an economic recovery (permitted) or to advance some ulterior motive (not permitted). 49 In this setting, where the risk of harm to other creditors is high, it might make sense for judges to deny the enforceability of voteassignment provisions. The Code already implements a complex, if not Byzantine, process for balancing decisionmaking costs against exploitation risks. Even if an intercreditor agreement can improve on this balance, it does so without the knowledge or consent of creditors who have not entered the agreement. A primary virtue of the Code's balancing is that it applies to and is anticipated by all parties. 
